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Regulations of the 

Financial Services Standards 

Association (VQF)
In accordance with Article 25 AMLA

Introduction

Art. 1
Preamble


The Financial Services Standards Association (VQF) issues the following regulations based on Article 16 of the by-laws of the Association for the purposes of the prevention of financial transactions related to organised crime and money laundering.

I. Purpose of the regulations

Art. 2
Purpose


1The regulations provide specific details of the duty of due diligence required in accordance with Chapter 2 of the Federal Act on Combating Money Laundering in the Financial Sector of 10 October 1997 (AMLA; SR 955.0) and define how the duties of due diligence are to be achieved.


2The regulations define:


a)
the requirements for membership of the Association;


b)
the control of compliance with the law on Anti-Money laundering Act and the duties contained in these regulations;


c)
the sanctioning of violations of the duties contained in these regulations.

II. Scope of application

Art. 3
Scope of application


1These regulations apply to all financial intermediaries who are members of the Association, including their employees.


2Financial intermediaries must not participate in transactions by their foreign parent company, foreign affiliate or subsidiary companies whose purpose is to bypass the present terms and conditions.

III. Membership

Art. 4
Requirements for membership


Financial intermediaries may apply for membership of the Association if, in addition to meeting the general requirements of the by-laws of the Association in accordance with Article 4 paragraph 1, they are also able to demonstrate, by means of internal regulations and a suitable business organisation, their ability to guarantee compliance with their duties as regards Anti-Money Laundering Act and the regulations governed by Article 25 AMLA.

IV. Duties of the financial intermediary

Art. 5
General clause


1Financial intermediaries are prohibited from receiving or holding in safe custody assets deriving from criminal activities or organisations or from investing or transferring such assets. Financial intermediaries become liable for prosecution with regard to money laundering in accordance with Article 305bis of the Swiss Criminal Code if they undertake transactions which seek to make impossible the detection of the source or location of assets which they know or must suppose to be the proceeds of a felony, or seek to obstruct their confiscation.


2Financial intermediaries become liable for prosecution under Article 305ter of the Swiss Criminal Code if they professionally accept, hold in safe custody or invest assets, or aid and abet the transfer of assets, while failing to establish the identity of the beneficial owner with the due diligence which the circumstances allow.


3Financial intermediaries are obliged to act in accordance with the Anti-Money Laundering Act and the duties imposed by these regulations at all times.

a) Duties of Due diligence

Verifying the identity of the customer

Art. 6
Verification of the identity of the customer


1The financial intermediary must verify the identity of the customer on the basis of a corroborating document on acceptance of a business relationship
.


2If several financial intermediaries are responsible for the same customer in the context of the same transaction, they may appoint one financial intermediary among their ranks with the task of verifying the identity of the customer. The appointed financial intermediary must provide the other financial intermediaries with copies of the identification documents and certify that the copies provided are authentic copies of the original documents.

Art. 7
Verification of the identity of natural persons


1The financial intermediary verifies the customer’s identity by inspecting a valid passport or identity card and recording the fundamental data.


2If the business relationship is opened by correspondence, the financial intermediary verifies the identity of the customer by arranging for notary-certified copies of the identification documents and for the customer’s signature to be certified by notary. In the case of persons with no fixed residence in Switzerland, the financial intermediary also requests secondary certification by apostil or a Swiss diplomatic mission in the foreign country. The financial intermediary must repeat the verification of the customer’s identity if the customer attends an interview with the financial intermediary in person.

Art. 8
Verification of the identity of legal entities


1In the case of legal entities and companies which have their registered office in Switzerland, the financial intermediary must verify the identity of the customer on the basis of an extract from the Commercial Register or via ZEFIX
.


2The identity of legal entities not recorded in the Commercial Register (associations, foundations etc.) must be verified by means of by-laws or equivalent documents. Qualifying equivalent documents are, in particular, notary-certified copies of the articles of incorporation or articles of agreement or the most recent auditor’s certificate and approval from the police authority.


3Verification of the identity of legal entities and companies domiciled in a foreign country is made on the basis of an extract from the Commercial Register or equivalent identification (e.g. "certificate of incorporation"). The financial intermediary arranges for original documents or certified copies with apostil. Certification by a Swiss Embassy or Consulate may also be submitted.


4The corroborating documents for verifying the identity of legal entities must correspond to the current financial circumstances and must not be more than 12 months old.

Art. 9
General provisions for verification of the identity


1On accepting the business relationship, the financial intermediary must obtain the following information from the customer for identification purposes:


1.
Surname or name of Company 


2.
First name


3.
Address or domicile of the company


4.
Date of birth or date the company was formed


5.
Nationality


6.
Professional and business activity of the customer or beneficial owner


7.
Nature and date of the transaction


8.
Amount and currency of the assets introduced


9.
Identity of the beneficial owner (if necessary) and de​tails of the transaction which was made in the name of this person.



2The information obtained in accordance with paragraph 1 must be documented. A photocopy of the documents by means of which identity was verified must be made for the files.

Art. 10
Special cases


1There is a duty to verify the identity of a customer whose identity has yet to be verified in the case of cash transactions when a single transaction, or group of transactions which appear to be related, exceeds the amount of CHF 25,000
. In the case of money exchange transactions there is a duty to verify the identity of the customer from an amount of CHF 5,000.


2Cash transactions are defined as all types of transactions with cash (including cheques), bearer instruments or precious metals.


3If in cases in accordance with paragraph 1 there is suspicion of possible money laundering, verification of identity must also take place when the amount is below CHF 25,000, respectively CHF 5,000
.

Art. 11
Exception in the case of domestic customers


No verification of the identity of domestic customers is required if funds are deposited or managed for the purpose of the liberation of capital on establishment or increasing the capital of a public company or limited liability company.

Establishing the identity of the beneficial owner

Art. 12
Written declaration on the beneficial owner


1The financial intermediary must obtain a written declaration on the identity of the beneficial owner if:


a)
the customer is not the beneficial owner or there is doubt in the matter;


b)
the customer is a domiciliary company or ;


c)
a cash transaction is made that is defined as being of considerable value under the terms of Article 10 of the regulations with regard to the duty to identify
.


2In the case of collective accounts or collective deposits, the financial intermediary must request the customer to provide a complete list of beneficial owners and to inform it immediately of any change to this list.


3In the written declaration on the beneficial owner the customer must confirm the following information:


1.
Full name and date of birth, and


2.
Residential address and country of domicile respectively 

3. Company name including valid entry in Commercial Register, if
appropriate, and


4.
Address and country of domicile


4The financial intermediary must refuse the contractual relationship if there is doubt as to the truth of the customer’s written declaration and such doubt can not be dispelled by means of additional clarifications.

Art. 13
General provisions for establishing identity


1Reasonable care must be taken according to circumstances when establishing the identity of the beneficial owner.


2Doubts arise as to the beneficial rights of the customer notably:


a)
if authority is awarded to a person which is not in sufficiently close relationship to the customer;


b)
if the customer’s financial circumstances are known to the financial intermediary and the values introduced or proposed lie outside this financial framework;


c)
if contact with the customer gives rise to other unusual findings.

Art. 14
Domiciliary companies


1 Under the terms and conditions of these regulations, domiciliary companies are all companies, institutions, foundations, trusts, trust companies etc. which do not carry on trading, manufacturing or any other type of commercial business in the country of domicile.


2Businesses which do not have their own premises (registered office with a lawyer, trust company, bank etc.) or which do not employ personnel exclusively for their own activities or whose employed personnel deal solely with administrative tasks (management of bookkeeping and correspondence on the instructions of the persons or companies which control the company) also qualify as domiciliary companies.

Art. 15
Procedure for domiciliary companies


1Financial intermediaries must obtain a written declaration in accordance with Article 12 from domestic and foreign domiciliary companies as defined by Article 14 of the regulations.


2A domiciliary company can not be the beneficial owner.

Art. 16
Control and participation relationships


1A company is controlled by those natural persons, legal entities or groups of persons which directly or indirectly own more than half of the company’s capital, are entitled to more than half of the company’s votes or exercise a determining influence over the company in some other recognisable way.

2In the case of companies which are controlled by a domiciliary company, the financial intermediary must clarify the identity of the entity which controls this domiciliary company by obtaining a corresponding written declaration from the domiciliary company in accordance with Article 12 of the regulations.


3In the case of organised associations of persons or organised asset vehicles where there is no beneficial ownership by specific entities (e.g. discretionary trusts), in place of the establishment of the identity of the beneficial owner, the customer must be requested to provide a written declaration confirming this fact. This declaration must contain additional information about the actual (non-trust) founders and, if ascertainable, persons authorised to receive instructions from the customer or its organs and the circle of persons who may be potential beneficiaries (by category, e.g. “family members of the founder”). Any guardians or protectors involved must be listed on the declaration.


4In the case of revocable organisations (e.g. revocable trusts), the identity of the actual founder must be established, as the beneficial owner, provided that he/she holds the right of revocation.

Repetition of the verification of identity or the establishment of identity of the beneficial owner

Art. 17
Repetition of the verification of identity or the establishment of identity of the beneficial owner


1If doubt arises in the course of the business relationship as to the identity of the customer or a financial intermediary discovers that a declaration no longer corresponds to the financial circumstances, verification of the identity of the customer or establishment of the identity of the beneficial owner must be repeated in accordance with Articles 6 to 16 of the regulations
.


2If a customer refuses a repeat verification of identity or establishment of the identity of the beneficial owner without stating a specific reason, the financial intermediary may cancel the existing contractual relationship. In this case the financial intermediary must inform the Compliance Desk. 


3A financial intermediary must cancel the business relationship immediately and inform the Compliance Desk if on the basis of the business transactions there are grounds to suspect that the financial intermediary has been misled with regard to identification or in the declaration to establish the identity of the beneficial owner.


4If a financial intermediary cancels the business relationship for the reasons given in paragraphs 2 and 3, it may only allow the assets to be withdrawn in a form which permits the cantonal prosecution authorities to pursue the trail further. In cases where the financial intermediary is in a position to do so (e.g. the existence of a mandate), it may not, in particular, arrange for any cash payment or physical delivery of titles and precious metals which exceed a total value of CHF 100,000.


5Relationships to the customer may no longer be cancelled if the duty to report exists (Article 21 of the regulations).

Special duty to clarify

Art. 18
Special duty to clarify


1The financial intermediary must clarify the financial background and purpose of a transaction or business relationship which appears unusual when compared to its customer documentation / customer profiles 
, unless their legitimacy is clearly evident, in particular if:


a)
in a single transaction, or several transactions which appear to be connected, cash amounts, bearer instruments or precious metals exceeding CHF 100,000 are introduced or withdrawn;


b)
the financial intermediary receives funds by way of correspondence, unless the funds transfer is made via a correspondent bank which is subject to equivalent supervision and reasonable regulations for combating money laundering. This applies particularly to banks domiciled in one of the member countries of the FATF or GAFI
 which has fully implemented the recommendations thereof.


2Further indications of unusual transactions or business relationships which the financial intermediary must be able to detect are given in the typology list which can be found in the appendix. This is not a complete list. It is updated on an ongoing basis by the Compliance Desk.

Art. 19
Additional identification


If there is a reason for special duty to clarify, the financial intermediary must request the following additional information in order to verify the identity of the customer:


1.
Professional and business activity of the customer or beneficial owner


2.
Purpose of the transaction


3.
Date of the transaction


4.
Amount and currency of the assets introduced


5.
Account details or credit card number


6.
Source of the assets introduced

Duty to keep records

Art. 20
Duty to keep records


1The financial intermediary must compile those documents and records on its relationships with customers and the business transacted which allow a competent third party, in particular the Audit Service appointed by the Supervisory Commission and the AML Control Authority, to form a reliable picture of its compliance with the regulations and the Anti-Money Laundering Act.

2The documents and records must be compiled and kept in such a way that the associated financial intermediary is able to comply with the information and seizure demands of the criminal prosecution authorities within the required period of time
. The documents and records must make it possible to reconstruct the individual transactions.

3The documents and records must be kept in a safe place. The retention period is ten years from completion of the business relationship or transaction. The retention period begins on the transaction date. In the event of cancellation of the business relationship, the documents or their copies for the verification of the identity of the customer must be retained for a period of ten years following termination of the contractual relationship.


4The financial intermediary must guarantee that the Supervisory Commission and the auditors which it appoints in accordance with Article 27 of the regulations and the AML Control Authority are able to validate identification and the establishment of beneficial ownership.

b) Duties on suspicion of financial transactions by organised crime and/or money laundering

Art. 21
Duty to report


1A financial intermediary who knows or has grounds for suspicion that the assets involved in the business relationship are related to a punishable offence in accordance with Article 305bis of the Swiss Criminal Code, the proceeds of a felony or subject to the power of disposal of a criminal organisation (Article 260ter No. 1 of the Swiss Criminal Code) must immediately inform the Money Laundering Reporting Office in accordance with Article 23 AMLA and the Compliance Desk
. The report to the Special Department must initially be anonymous.


2There is no duty to report if no business relationship has been entered into.


3The report to the Money Laundering Reporting Office Switzerland in accordance with Article 23 AMLA must be in writing. The report is sent by fax or first class registered post (A-Post) if a fax machine is not available. The report form prepared by the Money Laundering Reporting Office (Reporting Office) is generally used for this purpose.


4The Money Laundering Reporting Office must be informed of the identity of the person responsible for the report (contact person). The financial intermediary ensures that this person is available during business hours.

Art. 22
Freezing of assets


1A financial intermediary must immediately freeze assets entrusted to it which are related to the report
.


2The financial intermediary keeps the assets frozen until it receives an order from the responsible prosecution authority but at the latest for 5 working days from the date on which it filed the report to the Money Laundering Reporting Office Switzerland
.


3The financial intermediary must not inform the parties concerned or any third party about any freezing of assets which it or the responsible prosecution authority has imposed for the period during which the assets are frozen
.

Art. 23
Exclusion of criminal and civil liability

The financial intermediary may not be prosecuted for a breach of official, professional or trade secrecy or held liable for breach of contract in relation to the filing of a report and the freezing of assets if it has acted with the diligence required in the circumstances
. 
c) Special conditions for lawyers and notaries

Art. 24
Duty to report of lawyers and notaries


1Lawyers and notaries who receive assets on which they have no beneficial ownership from third parties, manage these in accounts/deposits and in respect of which are bound by professional secrecy in terms of Article 321 of the Swiss Criminal Code
 are not subject to the duty to report. They are subject to the duty to report in respect of all other activities as financial intermediaries.


2Accounts/deposits which are subject to the law of professional secrecy must be designated accordingly and serve exclusively for:

a) processing and, if feasible, associated short term placement of advanced payments of legal costs, bail bonds, charges governed by public law etc. as well as payments to or from parties, third parties or authorities (designation "Client Funds Processing Account/Deposit");

b) the deposit and, if feasible, associated placement of assets from a pending distribution of estate or execution of a will (designation e.g. "inheritance" or "distribution of estate");

c) the deposit and, if feasible, associated placement of a pending division of assets in the context of a divorce or separation (designation e.g. "Division of Assets - Divorce");

d) the guarantee deposit and, if feasible, associated placement of assets in matters of civil or public law (designation e.g. "Escrow Account/Deposit", "Blocked equity purchase deposit", "Guarantee deposit contract bond", "Guarantee deposit capital gains tax", etc.);

e) the deposit and, if feasible, associated placement of assets in matters of civil or public law before ordinary courts or arbitrators and in compulsory enforcement proceedings (designation e.g. "Advanced payments", "Court bond guarantee", "Bankruptcy assets", "Arbitration proceedings", etc.).

Art. 25
Clarifications and control for lawyers and notaries


1 The Compliance Desk in accordance with Article 23 f. of the by-laws of the Association is responsible while maintaining professional secrecy for questions of demarcation between activity as a financial intermediary and forensic activity as lawyer or notary. 


2Supervision and verification of the observance by lawyers and notaries of their duty of due diligence and duty to report are executed by a legal entity or natural person subject to professional secrecy and appointed by the Supervisory Commission. The control report must be produced while maintaining professional secrecy.

V. Control

Art. 26
Supervision


1By their membership of the Association, financial intermediaries mandate and authorise the Supervisory Commission to appoint external, independent auditors. 


2These auditors carry out random inspections on the financial intermediaries. These inspections are generally announced at short notice; however they may also be carried out unannounced.
 The Supervisory Commission decides which financial intermediaries are to be subject to control. The financial intermediary must provide the auditor with the records and documents by means of which compliance with its duties may be verified.


3The auditors check for compliance with the provisions of Anti-Money Laundering Act and these regulations. In particular, they check whether the required documents have been compiled and kept correctly in implementing the duties of due diligence. By means of the records, they further check whether the duty to report was correctly observed. The auditors produce a report which they pass to the Supervisory Commission for review
.


4If the auditors have grounds to suspect or indeed discover an offence against Anti-Money Laundering Act or the regulations, they report their findings to the Supervisory Commission. If there are no pressing circumstances, this report may be submitted in conjunction with the audit report.


5If, in the opinion of the auditors, the detected offences are single, minor infringements whereby it appears possible to restore compliance with little cost or effort, the auditors are authorised to request the financial intermediary on the spot to rectify the deficiencies within a short, reasonable period of maximum 1 month and to carry out a review examination on expiry of this period. The auditor’s assessment which leads to this procedure is without obligation or prejudice for the Supervisory Commission as the sanctioning authority. The provisions of paragraphs 3 and 4 regarding the compilation of reports and reporting to the Supervisory Commission also apply without restriction to the review examination.


6If there is suspicion of violation of the legal duties in accordance with Articles 9 and 10 AMLA (duty to report and associated freezing of assets), the auditor must report immediately to both the Supervisory Commission and the Compliance Desk. The Compliance Desk must immediately take all necessary actions (cf. Article 27 paragraph 4 AMLA) and inform the Supervisory Commission accordingly. Paragraph 4 final sentence and paragraph 5 do not apply in these cases.

Art. 27
Self-declaration


Affiliated financial intermediaries must confirm compliance with their duties on an annual basis by means of a self-decla​ration. They must use the form provided by the Association for this purpose.

Art. 28
Violation of the regulations and sanctions


1In the event of violation against the regulations, the guilty financial intermediary must pay the Association a financial penalty of up to CHF 100,000. In addition, the Association can set a maximum period of three months for the guilty financial intermediary to restore compliance with the regulations.


2When assessing the amount of the financial penalty, the seriousness of the offence, the degree of blame and the asset situation of the financial intermediary must be taken into consideration. In addition, account may be taken of measures imposed by state authorities in the same matter.


3In the event of repeated violation of the regulations or if the guilty financial intermediary fails to comply with a demand despite two warnings, the Supervisory Commission may order exclusion from the Association.


4In the case of de minimis infringements

         
a)
a censure may be pronounced instead of a financial penalty, or

b) instead of the initiation of sanctions proceedings, a reasonable, non-extendable period of maximum 3 months may be set for the restoration of compliance, or the result may be awaited of the review examination under the terms of Article 26 paragraph 5 of the regulations. The initiation of sanctions proceedings may be waived if the financial intermediary fully has complied with the demand for the restoration of compliance within the stipulated period.


5The privilege given under the terms of paragraph 4 (censure or the waiving of sanctions proceedings instead of financial penalty) is excluded if the financial intermediary does not fully comply with the obligations placed on it within the period stipulated under letter b) or the period set by the auditors in accordance with Article 26 paragraph 5.

Art. 29
Exclusion


1Deliberate or grossly negligent violation of the Anti-Money Laundering Act and these regulations by the guilty financial intermediary lead to exclusion from the Association
. Exclusion from the Association may be associated with a financial penalty.


2If the financial intermediary comprises several persons, i.e. if it is a natural person with employees, a partnership or legal entity, those persons who have violated their duties in accordance with the Anti-Money Laundering Act and regulations must be excluded from the financial intermediary’s organisation and must no longer be active in the financial intermediary sector.


3In addition to the direct perpetrator of the offence, those persons within the financial intermediary’s organisation who by deliberate action or failure to act participated in the offence must also be excluded.


4Exclusion of the financial intermediary may be waived if it can provide proof that it has restored compliance within a short period of time but maximum of 3 months and can provide a guarantee of compliance with its duties in accordance with the Anti-Money Laundering Act and the regulations. If this is not the case, the financial intermediary must be excluded from the Association.

Art. 30
Supervisory Commission


1The Supervisory Commission is responsible for clarifying, investigating and imposing sanctions with regard to the violation of the regulations. It is authorised to bring in any auxiliary persons required for the purposes of investigation.


2The Supervisory Commission arranges the proceedings and decides who will bear the costs.


3The proceedings are deemed to be completed if the guilty financial intermediary accepts the Supervisory Commission’s decision. If the guilty financial intermediary does not accept the Supervisory Commission’s decision, after a single demand it can be excluded from the Association as a consequence. The pronounced financial penalty remains in place. The member’s right to object is reserved in accordance with Article 31 of the regulations.


4If a financial intermediary refuses to cooperate with the investigations of the Supervisory Commission or the Auditing Service, the Supervisory Commission may pronounce a financial penalty under the terms of Article 28 of the regulations.


5The members of the Supervisory Commission must maintain strict secrecy with regard to the facts made known to them during the proceedings.


6If proceedings which could result in a financial penalty and/or exclusion from the Association are initiated against an affiliated financial intermediary, the records are automatically sent to the AML Control Authority for information.

Art. 31
Objections against sanctions


1The financial intermediary can raise objection to the Supervisory Commission’s decision. This must be made in writing within 20 days including the reasons for objection. 


2Please refer to the relevant conditions of the by-laws of the Association with regard to the constitution of the arbitration panel and arbitration proceedings.

Zug, 24 November 2003


For the Association

The Chairman:
Member of the Management Board:
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� 	cf. Art. 25 paragraph 2 AMLA


� 	cf. Art. 25 paragraph 3 AMLA


� 	Article 3 paragraph 1 AMLA


� 	In accordance with EGM of 27.1.2000


� Central Business Names Index of the Swiss Federal Commercial Registry Office (http://zefix.admin.ch)


� 	Article 3 paragraph 2 AMLA


� 	Article 3 paragraph 4 AMLA


� 	cf. Article 4 paragraph 1 AMLA


�	Article 5 paragraph 1 AMLA


� 	According to EGM of 27.1.2000


� 	Financial Action Task Force or Groupe d'action financière sur le blanchiment de capitaux


The corresponding lists can be found under: � HYPERLINK "http://www.vqf.ch" ��www.vqf.ch� – link to FATF.


� 	Article 7 paragraph 2 AMLA


� 	Article 9 paragraph 1 AMLA


� 	According to EGM of 27.1.2000


� 	Article 10 paragraph 1 AMLA


� 	Article 10 paragraph 2 AMLA


� 	Article 10 paragraph 3 AMLA


� 	Article 11 AMLA


� 	cf. Art. 9 paragraph 2 AMLA


� 	In accordance with EGM of 27.1.2000


� 	In accordance with OGM of 25.6.2001


� 	In accordance with OGM of 25.6.2001


� 	In accordance with EGM of 27.1.2000


� 	In accordance with OGM 25.6.2001


� 	In accordance with OGM 25.6.2001


� 	According to EGM of 27.1.2000


� 	According to EGM of 27.1.2000


� 	According to EGM of 27.1.2000


� 	According to EGM of 27.1.2000
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