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Regulations of the

Financial Services Standards Association (VQF)

In accordance with art. 25 AMLA

1. Principles, purpose and scope of application

Art. 1
Principles

In accordance with Article 2 of the by-laws of the Association, the VQF is a self-regulatory organisation (SRO) under the terms of Article 24 et seq.. of the Federal Act on Combating Money Laundering in the Financial Sector (Anti-Money Laundering Act, AMLA; SR 955.0) of 10 October 1997. In accordance with Article 24 paragraph 1 letter a AMLA, the VQF is obliged to issue regulations under the terms of Article 25 AMLA. The Management Board is responsible for issuing the present regulations on the basis of Article 19 paragraph 1 of the by-laws of the Association.

Art. 2
Purpose


The purpose of the regulations is to formulate and define: 


a) The requirements for membership.


b) Duties of due diligence according to the second chapter of the AMLA and compliance therewith.


c) The consequences of the violation of obligations and the terms and conditions of membership (sanctions).
Art. 3
Personal scope of application

The terms and conditions of these regulations are applicable to all members under the terms of Article 3 paragraph 1 of the by-laws of the Association (professional and non-professional financial intermediaries). Articles 4 and 5 are applicable to applicants for membership.


The special and exceptional terms and conditions in accordance with the separate regulations for non-professional financial intermediaries (400.2) apply to members with “non-professional financial intermediary” status. 

2. Membership

Art. 4
Admission procedure

Persons wishing to join the Association under the terms of Article 3 paragraph 1 of the by-laws of the Association must submit a written application duly provided with legally valid signature (Form 901.1) and enclose all the requested documents. The application is deemed to have been submitted on payment of the full amount of the admission fee.

On submitting the application, the applicant becomes subject to all the terms and conditions of admission of the VQF and any obligations and/or terms and conditions of the AML Control Authority, such as, for example, the handling of belated applications.


Following receipt of the admission fee, the Secretariat - on behalf of the Supervisory Commission - checks the submitted application for completeness and requests any outstanding information and documents.

When the application is complete or the applicant fails to complete the application after a second request from the Secretariat, the application is passed to the Supervisory Commission.

The Supervisory Commission checks the application and decides whether the applicant will be admitted into membership. In general, incomplete applications result in a negative decision.


Before taking the decision as to whether to accept or decline the application, the Supervisory Commission may request additional information and documents from the applicant, which it considers to be necessary for its decision. It may also order an inspection on the applicant’s premises. The Supervisory Commission may make the provision of further information and documents obligatory with regard to its decision on admission. The ordering of such additional measures is not contestable.

The decision concerning admission is communicated in writing. No justification needs to be provided for decisions to decline admission.

The admission fee is not reimbursable either in the event of the withdrawal of an application or on a decision to decline admission.

Art. 5
Requirements for membership 

The requirements are in accordance with Article 4 of the by-laws of the Association. Under the terms of these requirements, members must also refrain from any dealings which may expose them to a charge of money laundering or conspiracy thereto as either perpetrator or participant. 


Members must ensure that they employ only personnel who provide a guarantee of compliance and fulfilment of the duties set out in the Anti-Money Laundering Act and the present regulations and who are also professionally committed to a qualitatively high level of business ethics in the exercising of their activity.

 
The guidelines of the respective professional organisations qualify among other facets as a measure of professional conduct.

Furthermore, members must have a suitable internal organisation in their business which assures the fulfilment and control of their duties under the Anti-Money Laundering Act and the present regulations. This also includes the satisfactory training of personnel.

In addition, members are obliged to subject themselves to and cooperate with an inspection by the VQF at any time. 

The requirements for membership must be met on a permanent basis. 

The VQF must be informed immediately of any changes (of a personal or structural nature) to the content of the application for admission. Such changes must be approved by the VQF. 

3. Duties of due diligence

3.1 
Verification of the identity of the customer (Article 3 AMLA)

Art. 6
Principle 

On entering into a business relationship, the financial intermediary must verify the identity of the customer. A business relationship is deemed to have been entered into at the moment of closure of the contract. The financial intermediary is not considered to be active in the context of the intended business relationship unless all the necessary documents and information have been provided.

If verification of identity is denied or the financial intermediary fails to establish identity for other reasons, the financial intermediary refuses the business or cancels the business relationship under the terms of Article 29.

3.1.1 
Formal identification

Art. 7
Identification of natural persons and sole proprietors

The financial intermediary requires the following obligatory information from the customer:

a)
Full name and, in the case of sole proprietors, the company name

b)
Address of residence and, in the case of sole proprietors, the business address

c)
Date of birth

d)
Nationality
e)
Profession (and purpose in the case of sole proprietors)



The financial intermediary verifies the information provided by the customer with regard to identity by requesting the customer to present an original identity document, which the financial intermediary inspects and of which it makes a copy. The financial intermediary signs, dates and files the copy. All of the data contained in this document concerning the person, issuing authority, place and date of issue and the validity period in cases of restricted validity, must be identifiable from this copy.

If the business is accepted without the customer attending in person, the financial intermediary arranges for an authenticated identity document of the customer to be placed in its files. Authentication must not be older than one year. On the occasion of the next personal interview with the customer, the financial intermediary complements its files with a copy of an original document.

The following documents are permissible for identification purposes:

a) A document including photograph issued by a Swiss authority.

b) Foreign passports and special travel documents approved by the Federal Office for migration in their instructions on visa and border control as regards border crossing. 


If a customer does not have an identity document in the terms described above, by way of exception, identity can be established on the basis of conclusive alternative documents. This exceptional situation must be documented accordingly.


In the case of sole proprietors recorded in the Commercial Register, an identification document on the company must also be obtained (cf. Article 8).

Art. 8
Verification of the identity of legal entities and partnerships

The financial intermediary requires the following obligatory information from the customer:

a) Name of company

b) Domicile address / registered office

c) Authorised signatories including type of signature authorisation 

d) Business activity or purpose of the customer


The financial intermediary checks the customer’s identity by means of an identification document of which it asks to see the original or a certified copy. This document must not be older than one year and must reflect the current circumstances. If the financial intermediary decides not to place the original or certified copy on file, it takes a copy of the document, which it dates, signs and places on file.

The following documents are permissible for identification purposes:

For customers recorded in the Commercial Register:

a) An extract from the Commercial Register issued by the administrator of the Commercial Register.

b) A written extract from a database managed by the Commercial Register agency.

For customers not recorded in the Commercial Register:
The by-laws, founding acts or agreements, auditor’s certification, official authorisation to exercise the activity or equivalent documents.

The financial intermediary may also take its own steps to obtain the necessary documents for the purpose of verifying the customer’s identity. In this case, a written extract from a reliable, privately managed directory or database suffices as an identification document.

The financial intermediary checks the identity of all natural persons acting before it as authorised signatories or representatives of the customer by means of a personal identification document or other suitable manner. The financial intermediary makes a copy of the identification document for the file or confirms that this was verified by means of a memorandum. In the case of customers not recorded in the Commercial Register (e.g. associations etc.), the persons acting before the financial intermediary as authorised signatories or representatives of the customer must be identified in accordance with the terms of Article 7 paragraphs 2 and 3 and documented accordingly.

Art. 9 
Authentication

Certification of the authenticity of the copy of the identification document may be issued by:


a) A commissioner for oaths (notary) or public official authorised to issue such certification. In cases of doubt, secondary certification or an apostil must be requested. 

b) A Swiss financial intermediary as defined by Article 2 paragraphs 2 or 3 AMLA or foreign financial intermediary who exercises activity under the terms of Article 2 paragraphs 2 or 3, provided that such foreign financial intermediary is subject to equivalent supervision and regulation in relation to combating money laundering.

Art. 10
 Cash transactions and cash and security transfer transactions with occasional customers

In the case of cash transactions with occasional customers, the duty to verify the identity of an unidentified customer exists when a single transaction, or several transactions which appear to be connected, reaches or exceeds the amount of CHF 25,000, or CHF 5,000 in the case of cash exchange transactions. 

The identity of the customer must always be verified in the case of cash and security transfer transactions (e.g. “money-transfer”) with occasional customers. In addition, on all payment orders to foreign countries the financial intermediary must indicate the name and, if available, the account number and domicile of the ordering customer or the customer’s name and identity number. The following can be considered as the identification number: national identity number, date of birth or financial intermediary’s customer identification number.

Cash transactions are defined as all types of transactions with cash (including cheques), bearer instruments or precious metals, provided that they are not associated with a permanent business relationship. 

If there is suspicion of possible money laundering in cases as per paragraph 1, the provisions for the verification of identity apply unless the financial intermediary rejects the business from the outset, even if the limits in accordance with paragraph 1 have not been reached.

3.1.2 Material identification (customer profile)

Art. 11 
Principle

On acceptance of business relationships intended to be operated on a long term basis, the financial intermediary creates an individual customer profile which allows it to understand the customer’s financial background, the origin of the assets involved and the purpose of the transactions and business relationship as well as to check their plausibility in terms of legitimacy or identify circumstances which require particular duty of clarification. 

Art. 12 
Scope and documentation 

The financial intermediary requests from the customer all necessary information for this purpose such as, for example, the nature, purpose and date of the transaction or initiation of the transaction, the amount and currency of the assets involved, information about income, assets (origin), professional or business activities and connections (especially foreign), bank accounts involved (including any credit cards), relationships to beneficial owners / authorised representatives / financially entitled parties etc.; any relationships relating to family and social position (political offices) etc. Depending on the business relationship and circumstances, this information may relate to both the customer and beneficial owner.

The financial intermediary arranges for the requested information to be presented in the form of corresponding documents, as far as is possible and reasonable. If the financial intermediary decides not to make copies of these documents for its files, on receipt of this information it makes a note in the customer profile of the documents which it has personally inspected.

Art. 13 
Cash transactions and money and security transfer transactions

All business relationships entered into with regular customers (i.e. excluding occasional customers) qualify under the terms of Article 11 as business relationships intended to be operated on a long term basis. The customer profile to be created must, in particular, provide information about the usual business volume (for audit purposes) and in the case of money and security transfer transactions about the beneficial owner (full name and address / bank details) of such transactions.

3.2 
Establishing the identity of the beneficial owner (Article 4 AMLA)

Art. 14 
Principle

On accepting a business relationship which requires verification of the customer’s identity, the financial intermediary must also obtain details and where appropriate verify the identity of the beneficial owner. Failure to do so may make the financial intermediary liable to prosecution under Article 305 ter of the Swiss Criminal Code.

If the customer declares himself to be the sole beneficial owner and the financial intermediary considers this declaration to be plausible, the financial intermediary records this appropriately in writing. Subject to the terms and conditions detailed below, the financial intermediary is free to decide whether to ask the customer to confirm this declaration in writing (against signature).

Art. 15
Written declaration on the beneficial owner

The financial intermediary must obtain a written declaration from the customer indicating the identity of the beneficial owner if one of the following conditions is given:

a) the business relationship was not opened on the basis of a personal interview;

b) the customer is not the beneficial owner;

c) the customer is a domiciliary company;

d) for cash transactions under the terms of Article 10;

e) for all money and security transfer transactions;

f) If there is doubt as to whether the customer is actually the beneficial owner, namely:
- on granting a mandate to persons who do not have a sufficiently close relation to the customer;

- if the assets introduced or prospective assets are in excess of the customer’s financial profile;

- if contact with the customer gives rise to other, unusual conclusions.

If the (potential) customer refuses to provide such a written statement despite the request of the financial intermediary, or if considerable doubt remains as to the correctness of the written statement, the financial intermediary rejects the transaction or cancels the business relationship under the terms of Article 29.

Art. 16
Content and form of the written declaration

The written declaration must contain the following minimum information on the beneficial owner:


a) For natural persons: Full name, date of birth, nationality and residential address;

b) For legal entities and partnerships: company name, address of domicile and registered office.

In addition, the declaration must contain reference to the fact that the deliberate provision of false information is liable to prosecution under the terms of Article 251 of the Swiss Criminal Code (falsification of documents). The declaration must generally be made on a separate form (cf. VQF Form 902.9), which must be dated and signed by the customer.  


If the financial intermediary uses standard contracts suitable for standardised transactions and wishes to include the declaration on the beneficial owner in such a contract, the financial intermediary must ensure that this declaration is separated and detached from the remaining text of the contract in such a way as to be easily identifiable.

In the case of business relationships intended to be operated on a long term basis requiring a customer profile under the terms of Article 11 et seq., the identity of the beneficial owner must be verified in the same way as that of the customer, if the purpose of Article 11 requires this.

Art. 17 
Collective deposits and collective accounts

In the case of collective deposits and collective accounts, the financial intermediary requests the customer to provide a complete list of the beneficial owners and to advise immediately of any change to this list.

Art. 18 
Collective types of investment or associated companies as customers

If the customer operates a collective type of investment or is an investment company with more than twenty beneficial owners, the financial intermediary must obtain a declaration only for those investors who individually or collectively are entitled to at least five per cent of the assets introduced. 

Art. 19
Domiciliary companies

A domiciliary company can not be the beneficial owner. In the case of companies which are controlled by a domiciliary company, the identity of the beneficial owner of the domiciliary company must be verified (see also Article 20 paragraphs 1 and 2).

Under the terms and conditions of these regulations, domiciliary companies are all domestic and foreign companies, institutions, foundations, trusts, trust companies etc. which do not carry on operational activity, i.e. trading, manufacturing or any other type of commercial business. A domestic or foreign company generally qualifies as a domiciliary company if: 


a) it does not have its own business premises (registered office with a lawyer, trust company, bank etc.);


b) it does not employ personnel exclusively for its own activity or its personnel are engaged solely in administrative tasks (management of bookkeeping and correspondence on the instructions of the persons or companies which control the company). 

Family foundations and other legal entities whose purpose is to protect the interests of their members in mutual self-help or which pursue political, religious, scientific, cultural, charitable, social or similar objectives also qualify as domiciliary companies, unless the financial intermediary ascertains that the stated statutory purposes are not being pursued.

Art. 20 
Control or participation relationships

A company is controlled by those natural persons, legal entities or groups of persons which directly or indirectly own more than half of the company’s capital, are entitled to more than half of the company’s votes or exercise a determining influence over the company in some other recognisable way.

In the case of companies which are controlled by a domiciliary company, the financial intermediary must clarify the identity of the persons who control this domiciliary company and obtain a corresponding written declaration under the terms of Article 16.

In the case of organised associations of persons or organised asset vehicles where there is no beneficial ownership by specific persons (e.g. discretionary trusts), in place of the establishment of the identity of the beneficial owner, the customer must be requested to provide a written declaration confirming this fact. This declaration must contain additional information about the actual (non-trust) founders and, if ascertainable, persons authorised to receive instructions from the customer or its organs and the circle of persons who may be potential beneficiaries (by category, e.g. “family members of the founder”). Any curators or protectors involved must be listed on the declaration.

In the case of revocable organisations (e.g. revocable trusts and some foreign foundations), the identity of the actual founder must be established, as the beneficial owner, provided that he/she holds the right of revocation.

3.3 
Repetition of the verification of the identity of the customer or the establishment of the identity of the beneficial owner (Article 5 AMLA)

Art. 21 
Requirements

If doubt arises in the course of the business relationship as to the identity of the customer or a financial intermediary discovers that a declaration no longer corresponds to the financial circumstances, verification of the identity of the customer or establishment of the identity of the beneficial owner must be repeated in accordance with Articles 7 to 20 of the regulations.

Art. 22
Consequences

If a customer refuses, without stating a particular reason, to repeat the identification process or to establish the identity of the beneficial owner despite being requested to do so by the financial intermediary, or if during the course of business transactions the suspicion should arise that the financial intermediary may have been misled during the identification process, or that the declaration on the establishment of the identity of the beneficial owner may be false, the financial intermediary cancels the existing business relationship under the terms of Article 29.

3.4 
Special duty to clarify (Article 6 AMLA)

Art. 23 
Requirements 

The financial intermediary must clarify the financial background and purpose of a transaction or business relationship which appears unusual when compared to its customer documentation / customer profiles, unless their legitimacy is clearly evident, in particular if:

a) in a single transaction, or several transactions which appear to be connected, cash amounts, bearer instruments or precious metals exceeding CHF 25,000 are introduced or withdrawn;

b) the customer or beneficial owner originates from a country which is not a member of the FATF resp. GAFI;


c) a single money or security transfer transaction, or several transactions which appear to be connected, is for the amount of CHF 5,000 or more.

Special duty to clarify also exists if, among other circumstances, there is evidence that could point to a suspicion of money laundering. Corresponding indications of unusual circumstances or situations which may arouse suspicion are given in the typology list which can be found in the appendix to these regulations. However, this list is not complete.


Art. 24 
Content of the special clarifications

The financial intermediary must make all relevant clarifications and, in addition, obtain for the purpose of identification all necessary information from the customer which, in particular, enables it to form a conclusive view of whether or not an obligatory duty to report exists under the terms of Article 9 paragraph 1 AMLA.


Depending on the circumstances, for the purpose of identification the financial intermediary also clarifies, in particular, the following:


a) the previous information which is already available to it;


b) the professional or business activity of the customer and/or beneficial owner and, where appropriate, the controlling parties;

c) the source of the assets introduced including their background and origin and the financial situation of the customer or beneficial owner and, where appropriate, the controlling parties;


d) the purpose and date of the (individual) business deal and/or transaction(s);

e) the account details and, where appropriate, credit card number;


f) the amount and currency of the assets involved;

g) in the case of money and security value transactions: in particular the full name, address and account details of the beneficiary.

Art. 25 
Form of the special duty to clarify

The financial intermediary retains the additional facts and information obtained in its files and checks their plausibility. The result of its clarifications must be recorded in writing.

Art. 26 
Consequences


If the customer refuses to provide additional information despite the repeated request of the financial intermediary or clearly obstructs its efforts, the financial intermediary refuses the business transaction; if a business relationship already exists, there is generally a duty to report under the terms of Article 9 paragraph 1 AMLA. If the financial intermediary decides not to report such a case, it must record this in its files and provide written justification as to why it did not have sufficient grounds for suspicion as to cause a duty to report. In this case it cancels the business relationship under the terms of Article 29.

4. Duty to keep records (Article 7 AMLA) 

Art. 27  
Requirements on the records

The financial intermediary must compile those documents and records on its relationships with customers and the business transacted which allow a competent third party, in particular the auditors appointed by the Supervisory Commission, to form a reliable picture of its compliance with the regulations and the Anti-Money Laundering Act.
The documents and records must be compiled and (in Switzerland) kept in such a way that the associated financial intermediary is able to comply with the information and seizure demands of the criminal prosecution authorities within the required period of time. The documents and records must make it possible to reconstruct the individual transactions.


The customer documentation must be kept permanently up to date. 

The VQF provides suitable forms for basic documentation and updating, which can be downloaded from the website. If the financial intermediary decides not to use these forms, preferring, for example, to use its own company’s documentation system or forms, it is responsible for ensuring that, as a minimum standard, its own documentation contains or corresponds to the information requested in the VQF forms. In the case of electronic databases, care must be taken to ensure that the complete development of the business relationship remains traceable and the necessary information can be printed out in paper form on request.

The documents and records must be kept in a safe place that is not accessible to unauthorised third parties.

Art. 28  
Retention period

The retention period is ten years following completion of the business relationship or transaction. In the case of the cancellation of a business relationship, the documents or copies thereof relating to the verification of the customer’s identity must be retained for a period of ten years following termination of the contractual relationship.

5. Cancellation of the business relationship and the duty to report 

(Articles 9-10 AMLA)

Art. 29
Cancellation of the business relationship

If the financial intermediary cancels the business relationship in accordance with Article 6 paragraph 2, Article 15 paragraph 2, Article 22 or Article 26, it must record this and inform the VQF without delay.

In the case of the reimbursement of assets, the financial intermediary must ensure that this takes place in such a way as to allow the criminal prosecution authorities to follow the trail (paper trail). In the case of cash transactions, reimbursement in cash may be made only to the person who introduced the assets, against receipt. If the financial intermediary cancelling the business relationship is aware that another financial intermediary is authorised to dispose of the assets, the former must inform the latter of the cancellation of the business relationship by reference to the paper trail.

Art. 30
Unlawful cancellation of the business relationship

The business relationship must not be cancelled if the requirements for a duty to report are met in accordance with Article 9 paragraph 1 AMLA. 

Art. 31 
Duty to report in accordance with Article 9 paragraph 1 AMLA

A financial intermediary who knows or has reasonable grounds to suspect that assets involved in the business relationship are connected to an offence in terms of

Article 305bis of the Swiss Criminal Code (SCC), or that the assets are the proceeds of a felony or are subject to the power of disposal of a criminal organisation (Art. 260ter No. 1 SCC), must immediately file a report with the Money Laundering Reporting Office as defined in Article 23 AMLA (Reporting Office) and inform the VQF without delay.
Art. 32 
Limitation of the duty to report


No duty to report exists:

1. If a business relationship was not accepted;

2. In the case of lawyers or notaries insofar as their activity on behalf of the customer is subject to professional secrecy in accordance with Article 321 of the Swiss Criminal Code. Accounts and deposits which are subject to professional secrecy under the law must be identified accordingly and serve exclusively:

a) for the processing and, if feasible, associated short term placement of advanced payments of legal costs, bail bonds, charges governed by public law etc. as well as payments to or from parties, third parties or authorities (designation "Client Funds Processing Account/Deposit");

b) the deposit and, if feasible, associated placement of assets from a pending distribution of estate or execution of a will (designation e.g. "inheritance" or "distribution of estate");

c) the deposit and, if feasible, associated placement of a pending division of assets in the context of a divorce or separation (designation e.g. "Division of Assets - Divorce");

d) the guarantee deposit and, if feasible, associated placement of assets in matters of civil or public law (designation e.g. "Escrow Account/Deposit", "Blocked equity purchase deposit", "Guarantee deposit contract bond", "Guarantee deposit capital gains tax", etc.);

e) the deposit and, if feasible, associated placement of assets in matters of civil or public law before ordinary courts or arbitrators and in compulsory enforcement proceedings (designation e.g. "Advanced payments", "Court bond guarantee", "Bankruptcy assets", "Arbitration proceedings", etc.).

Art. 33 
Form and content of reporting

Reporting to the Money Laundering Reporting Office (Reporting Office) in accordance with Article 23 AMLA must be in writing. Reports are submitted by fax or, if a fax is not available, by first class registered post (A-Post). In doing so, the report form of the Reporting Office must generally be used (this can be downloaded via a link on the VQF website).

The Reporting Office must be informed of who is responsible for reporting (contact person). The financial intermediary guarantees that this person can be contacted during business hours.

Reports to the VQF can be anonymous. 

Art. 34 
Freezing of assets and ban on information (Article 10 AMLA)


A financial intermediary must immediately freeze assets entrusted to it which are related to the report. It must continue to freeze the assets until it receives an order from the competent prosecution authority, but at the most five working days from the time at which it filed the report with the Reporting Office.

If the financial intermediary is not legally in a position to freeze the customer’s assets, it informs the authorised financial intermediary, if such is known to it, immediately prior to filing the report, referring to Article 10 AMLA. 

If the financial intermediary considers itself to be under duty to report, it must not inform the persons concerned or any third party of the report, subject to the provisions of paragraph 2. The ban on information applies for the entire period during which the financial intermediary is obliged to maintain the freeze on assets or at the most 5 working days from the time at which it filed the report with the Money Laundering Reporting Office.

Art. 35 
Absence of order concerning freeze on assets and ban on information

If the financial intermediary does not receive an order from the prosecution authority upholding the freeze on assets within the legal period of 5 working days, it may decide at its own discretion if and in what way it wishes to continue the business relationship. 

If the order from the prosecution authority for the freezing of assets does not include a ban on information, or if the financial intermediary does not receive a separate order from the prosecution authority upholding the ban on information within the legal period of 5 working days, the ban on information ceases to apply. 

Art. 36
Documentation

The financial intermediary retains on file all the facts associated with a case of reporting, including a copy of the report and the notifications / orders of the authorities. 

Art. 37 
Exclusion of criminal and civil liability (Art. 11 AMLA)

The financial intermediary may not be prosecuted for a breach of official, professional or trade secrecy or held liable for breach of contract in relation to the filing of a report and the freezing of assets if it has acted with the diligence required in the circumstances. 
6. Organisational provisions

Art. 38 
Principle


The financial intermediary takes the necessary measures for combating money laundering within its own sphere of influence. It ensures that its personnel receive suitable training and is responsible for controls.

Art. 39 
Internal organisation 

Under the terms of the minimum organisational requirements for very small sized companies, the business must appoint at least one internal person to be responsible for internal compliance with all obligations (Form 907.1). If a decision is taken not to appoint a deputy, a person must be designated, as far as is reasonable, who at the least has access to the documents relevant to the AMLA, even in the absence of the person responsible (Form 908.1).

The following minimum organisational requirements must be met in businesses undertaking the activities of financial intermediary which employ 3 persons or more: Designation of an internal person responsible for the AMLA, his/her deputy and a person responsible for training (Form 907.1). In addition, internal written guidelines must be produced which guarantee compliance with and control of the legal and regulatory duties in the entire area of operations of the business as regards the provision of financial services. In this respect, the financial intermediary may make use of the sample guidelines of the VQF (Form 1108.2). 

Art. 40 
 Fulfilment of duties of due diligence by third parties

In principle, the financial intermediary must organise its business in such a way as to guarantee that all obligations with regard to due diligence are fulfilled by the company’s own personnel (employees).

To verify the identity of the customer and establish the identity of the beneficial owner the financial intermediary may: 

a) if it belongs to a Group, rely on documentation already produced within the Group, provided that the customer’s identity was already verified or the identity of the beneficial owner already established within the Group in equivalent manner. It arranges for copies of the relevant documents to be delivered to it, checks the details for plausibility and currentness and keeps a record;

b) mandate another financial intermediary with this responsibility under the terms of Article 2 AMLA. The financial intermediary arranges for the mandated representative to deliver to it all the documents as originals or authenticated copies under the terms of Article 9. In doing so it checks the details for plausibility and keeps a record.

No further delegation of duties of due diligence extending beyond the provisions of paragraph 2 in terms of content and personnel is permitted in principle. In justifiable special cases (e.g. the special nature of a transaction) the financial intermediary may submit a written request for an exceptional regulation to the Supervisory Commission. The Supervisory Commission may allow exceptional regulations if, in specific cases, it is convinced that a further regulation is necessary and that this regulation does not affect compliance with and implementation of the provisions of the AMLA and these regulations. It may link this regulation to sanctions. However, there is no right to such an exceptional regulation. Decisions to refuse a special regulation or sanctions imposed by the Supervisory Commission in relation to the granting of such an exceptional regulation are not contestable.

Art. 41  
Duty of training / training concept

All employees actively engaged in the financial intermediary sector and/or having accepted responsibility in relation to the AMLA must be trained and must receive ongoing further training in order to be and remain in a position to fully comply with the duties imposed by Anti-Money Laundering Act and these regulations.

This duty of training is in accordance with the relevant training concept of the VQF (610.1), the terms and conditions of which are an integral element of these regulations. 

7. Control

Art. 42
Principles / control concept

The Supervisory Commission of the VQF supervises all members in accordance with Article 3 paragraph 1 of the VQF by-laws (financial intermediaries) for compliance with their duties consistent with the by-laws, the AMLA and these regulations. The Supervisory Commission is authorised to demand the information required for the purposes of supervision from the FI at any time. 

The specific form of this supervision or control is regulated by the control concept of the VQF (700.3) which is based on the principle of an annual declaration and periodic controls by internal or external auditors or members of the Supervisory Commission. The terms and conditions of this control concept form an integral part of these regulations. 

The financial intermediary is obliged, in particular:

a) to subject itself to and cooperate with such a control inspection at any time and to present all documents and provide all information that may be demanded of it in the course of such a control inspection;

b) to submit a self-declaration annually without being requested to do so (see Control Concept, 700.3 for details including the time limit).

Art. 43 
Procedure on suspicion of violation of Articles 9 /10 AMLA

The VQF must be informed in the event that internal or external auditors or members of the Supervisory Commission report encountering grounds for suspicion of the violation of Articles 9 and 10 of the AMLA during an audit of a financial intermediary. The VQF must take all the necessary measures immediately (cf. Article 27 paragraph 4 AMLA). If there is doubt concerning the grounds for suspicion contained in the report, the VQF may order additional advance clarification.

8. Measures and sanctions 

Art. 44
Responsibility for measures and sanctions

The Supervisory Commission is responsible for clarifying, investigating and imposing sanctions with regard to the violation of the by-laws and regulations and for ordering all measures for the restoration and maintenance of compliance with the by-laws and regulations.


The Supervisory Commission determines the procedure and the cost implications of decisions on sanctions.

Art. 45
 Measures

In the context of its duty to supervise, the Supervisory Commission may:

a) impose a time period on members for the restoration of compliance with the by-laws and regulations, generally a maximum of 3 months;

b) impose conditions on members of a personal or organisational nature;

c) impose a time period on members for regular reporting on specific events or facts.

Measures of this type are not contestable unless they are associated with a sanction under the terms of Article 46.

Art. 46 
Types of sanctions

The Supervisory Commission may pronounce the following types of sanctions against members:
a) Censure

b) Penalty of up to CHF 100,000 

c) Exclusion from the Association

Sanctions in accordance with a) and b) may be combined with measures in accordance with Article 45 and exclusion from the Association may be combined with a financial penalty of up to CHF 100,000.

The amount of the financial penalty is measured in accordance with the severity of the violation and the degree of liability. The financial capacity of the financial intermediary is also taken into consideration, if known.

Art. 47
Violation of the regulations (basic facts)

A penalty of up to CHF 100,000 is payable on violation of the terms and conditions of these regulations.

Art. 48
Minor infringements against the regulations (de minimis infringements)

In the case of minor (de minimis) infringements based on negligence, a censure may be pronounced instead of a financial penalty. De minimis infringements do not include, for example, non-compliance with the duty to report and the freezing of assets, systematic non-observance of duties of due diligence (e.g. missing identification and documentation).

Sanctions may also be waived in the case of de minimis infringements if the member fully complies with a request to restore compliance within the set period of time (generally 3 months maximum). If the member does not comply with this request, all privileges under the terms of this Article are excluded.

Art. 49
Repeated violation of the regulations and non-compliance with requests to observe the terms and conditions of the regulations
The Supervisory Commission may exclude members which already incured a financial penalty due to violation of the regulations or failed to comply with a request to restore compliance despite two written warnings. Only one written warning is required if this request was combined with a sanction.

Art. 50  
Gross violation of the regulations 

The Supervisory Commission resolves on exclusion in the case of deliberate or grossly negligent violation of elementary conditions of the regulations. 

Exclusion may be waived if the member excludes the guilty person from its organisation and/or the financial intermediary provides evidence that it has restored compliance within a short period of time, maximum 3 months, and offers a guarantee that it will fulfil its duties in accordance with the regulations.

Art. 51
Violation of the membership requirements (Article 4 of the by-laws and Article 5 of the regulations)

The Supervisory Commission excludes members which no longer fulfil the requirements for membership in accordance with Article 4 of the by-laws and Article 5 of these regulations. 

Art. 52 
Non-payment of membership fees and charges

The Supervisory Commission may exclude members which fail to pay membership fees and charges despite two written reminders. 

Art. 53 
Reports to the Control Centre

 
The Control Centre must be informed in the event that proceedings which may result in financial penalty or exclusion are opened against a financial intermediary. In addition, the AML Control Authority must be informed of the outcome of the proceedings on their completion.

Art. 54 
Objection against sanctions


Members affected by a decision by the Supervisory Commission to impose sanctions may submit objection in writing within 20 days from the imposition thereof. Objections must include a proposal and justification.
Art. 55 
Arbitration procedure

On receipt of the objection, at the request of the Supervisory Commission, the Chairman of the Cantonal Court of Zug appoints, within thirty days, a professionally qualified sole arbitrator who is not a member or the organ of a member.

The decision of the sole arbitrator is final.

The domicile of the arbitrator is Zug.

The language of negotiation is German.

The procedure is in accordance with the signed written arbitration agreement with the additional support of the Code of Civil Procedure of the Canton of Zug.

Zug, 18 June 2007
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